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CIVIL  AERONAUTICS  BOARD 
14  CFR  Part  221 

[Regulation  ER-1205;  Arndt.  No.  54;  Docket 
38147] 

Pre-Filing  Tariff  Approval  Procedures 

agency:  Civil  Aeronautics  Board. 
action:  Final  rule. 

summary:  The  CAB  adopts  new  pre¬ 
filing  tariff  approval  procedures  for 
domestic  fares  of  U.S.  certificated 
airlines,  so  that  fare  reductions  can  be 
implemented  within  1  day.  The  new 
procedures  apply  to  both  original  fares 
and  matching  competitive  fares. 

DATES:  Adopted:  December  18, 1980; 
effective:  December  18, 1980, 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Moore,  Domestic  Pares  &  Rates 
Division,  Bureau  of  Domestic  Aviation; 
Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  N.W.,  Washington, 
D.C.  20428;  202-673-5038. 
SUPPLEMENTARY  INFORMATION:  This  rule 
sets  up  a  procedure  to  minimize  delay  in 
acting  on  airlines’  proposals  to  reduce 
domestic  passenger  fares.  The 
procedure  is  designed  to  encourage  a 
more  responsive  and  dynamic  pricing 
system  without  fundamentally  changing 
the  principles  of  the  tariff  system,  which 
is  required  by  the  Federal  Aviation  Act 
to  continue  until  1983.  Under  the  new 
procedure,  if  an  airline  files  an 
application  for  a  fare  decrease  in  the 
morning,  the  Board  will  take  action  on  it 
the  same  day.  The  airline  can  them 
begin  charging  the  fare  the  next  day, 
and  the  tariff  amendment  itself  must  be 
filed  within  7  days.  Special  rules  apply 
to  applications  that  are  filed  on 
weekends  and  holidays.  These 
procedures  are  not  available  for  fares 
that  raise  significant  questions  of 
lawfulness. 

Background 

Airlines  are  required  by  section  403  of 
the  Act  to  state  their  fares  in  tariffs  filed 
with  the  Board,  and  to  sell  air 
transportation  to  passengers  only  in 
accordance  with  those  tariffs.  These 
tariffs  are  ordinarily  required  by  section 
403(c)  to  be  filed  at  least  60,  30,  or  25 
days  before  they  become  effective, 
depending  on  the  nature  of  the  fare.  For 
certain  fares,  however,  the  Board  has  a 
policy  of  granting  Special  Tariff 
Permission  (STP)  to  file  on  less  than 
statutory  notice.  The  policy  was 
liberalized  by  ER-1171  and  PS-91  (45  FR 
20059,  20071;  March  27, 1980),  so  that  the 
Board  now  grants  STP  for  fares  within 
its  zones  of  fare  flexibility  as  long  as  the 


fares  do  not  present  a  significant 
question  of  lawfulness.  The  policy  and 
rules  governing  STP  appear  in  14  CFR 
399.35  and  Subpart  P  of  14  CFR  Part  221. 

By  reducing  the  waiting  period  for 
implementation  of  fares  that  are  clearly 
lawful,  these  regular  STP  procedures 
foster  competition  and  mitigate  some  of 
the  disadvantages  of  the  tariff  system. 
They  still  require  the  airline  to  print  and 
file  the  tariffs  after  the  permission  is 
granted,  however,  which  can  cause  a 
delay  of  several  days.  Furthermore,  they 
do  not  specify  how  long  the  Board  will 
take  to  grant  the  permission,  thus 
creating  additional  uncertainty. 

The  Notice  of  Proposed  Rulemaking 

To  reduce  further  the  potential  delay 
in  introducing  fare  reductions,  the  Board 
proposed  procedures  for  expedited 

.  approval  and  implementation.  (EDR- 
402/ODR-21;  45  FR  31411;  May  13, 1980) 
(the  NPRM).  Under  the  proposal, 
carriers  would  file  a  request  for  pre¬ 
filing  tariff  approval  combined  with  an 
STP  application.  Applications  would  be 
filed  directly  with  the  Chief  of  the 
Tariffs  Division,  who  would  have 
delegated  authority  to  act  on  them.  The 
key  features  of  the  proposal  were  that 
(1)  applications  would  be  acted  upon  the 
same  day  if  filed  before  noon,  and 
otherwise  on  the  following  business  day, 
and  (2)  upon  notification  of  the 
approval,  the  airline  would  charge  the 
proposed  fare  when  it  became  effective, 
which  could  be  as  early  as  12:01  a.m.  the 
next  day.  The  airline  would  be 
exempted  from  section  403  of  the  Act  to 
the  extent  necessary  to  charge  the 
approved  fare  before  the  tariff  was 
formally  amended.  That  amendment 
would  then  have  to  be  filed  within  7 
days  after  approval  of  the  STP 
application.  Meanwhile,  the  fare 
approved  under  the  proposed 
procedures  would  be  the  legal  fare  to  be 
charged  by  the  airline,  with  the  same 
legal  status  as  a  fare  set  forth  in  a  filed 
tariff.  No  further  change  would  be 
permitted  in  any  fare  approved  by  the 
proposed  procedures  until  after  the  tariff 
amendment  was  filed. 

■  Comments  on  the  Proposed  Rule 

Comments  on  the  NPRM  were  filed  by 
the  Airline  Passengers  Assocation 
(APA),  Continental  Air  Lines,  Hughes 
Airwest,  Trans  World  Airlines, 
Transamerica  Airlines,  and  Lucie 
Bamberger,  a  travel  agent. 

The  APA  and  the  airline  commenters 
generally  supported  the  proposed  rule  as 
a  useful  step  toward  full  pricing 
deregulation  that  would  promote 
competition  and  reduce  unnecessary 
paperwork.  The  airlines  also  suggested 
some  refinements  and  clarifications. 


Continental  stated  that  an  airline 
initiating  a  fare  change  under  these 
procedures  should  be  allowed  to  meet 
subsequently  filed  lower  fares  without 
having  to  wait  until  its  tariff  is  filed. 
Continental  also  asked  that  we  clarify 
the  relationship  between  these 
procedures  and  the  requirement  in 
§  221.191(e)  that  airlines  nofity 
interested  persons,  of  certain  STP 
applications.  Hughes  Airwest  stated  that 
rapid  changes  in  discount  fares  are 
making  it  harder  for  airlines  to  provide 
accurate  fare  quotations.  It  objected  to  a 
suggestion  by  the  Bureau  of  Consumer 
Protection  that  inaccurate  quotations 
may  indicate  “potential  deception  of 
prospective  passengers  and  possible 
violations  of  Section  411  of  the  Federal 
Aviation  Act.”  TWA  stated  that  airlines 
should  be  allowed  to  implement 
matching  fare  reductions  immediately 
upon  approval  rather  than  waiting  until 
12:01  a.m.  the  next  day.  It  also  noted 
that  an  airline  obtaining  approval  of  a 
fare  reduction  on  a  Friday  would  have 
an  artificial  advantage  over  other 
airlines,  which  could  not  obtain 
approval  of  matching  filings  over  the 
weekend  when  Board  offices  are  closed. 
TWA’s  suggested  solution  was  to  delay 
the  effectiveness  of  Friday-approved 
fares  until  12:01  a.m.  Monday. 
Transamerica  asked  that  we  clarify  that 
these  procedures  apply  only  to  domestic 
air  transportation. 

Ms.  Bamberger  opposed  the 
procedures  as  making  travel  agents’ 
work  difficult  and  time  consuming,  and 
implied  that  the  opportunity  to 
implement  discount  fares  within  a 
matter  of  hours  did  not  amount  to  a  real 
benefit. 

The  Final  Rule 

After  considering  all  the  comments  we 
have  decided  to  adopt  pre-filing  tariff 
approval  procedures  essentially  as 
proposed.  The  comments  have  prompted 
some  changes,  which  are  discussed 
below.  These  procedures  should 
promote  innovation  and  enable  the 
pricing  of  domestic  air  transportation  to 
more  closely  resemble  a  freely 
competitive  market.  We  disagree  with 
Ms.  Bamberger’s  implication  that  there 
would  be  no  real  benefits.  The 
advantage  of  speeding  up  the 
implementation  of  fare  reductions  is  not 
merely  that  the  lowered  fares  will  be 
available  to  passengers  a  few  days 
earlier  than  otherwise.  The  new  scheme 
promotes  fare  reductions  that  would 
otherwise  not  be  introduced  at  all. 

We  agree  with  Continental’s 
suggestion  that  the  airline  initiating  a 
fare  reduction  should  not  be  locked  into 
the  new  fare  during  the  several  days  it 
may  take  to  file  a  tariff  reflecting  the 


Federal  Registjer  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Rules  and  Regulations  87009 


change.  If  the  initiating  airline  could  not 
respond  quickly  enough  to  a  matching  or 
undercutting  fare  from  another  airline, 
there  would  be  little  advantage  to  using 
these  procedures.  The  final  rule 
therefore  allows  a  succession  of  fare 
changes  during  the  time  it  takes  to  file  a 
tariff  amendment  reflecting  the  first 
change.  Each  change  must  appear  in  a 
tariff  filing.  A  succession  of  changes 
may  be  reflected  in  a  single  tariff 
amendment  by  showing  the  superseded 
fares  and  their  effective  dates  in 
footnotes.  A  single  filing  is  not  required, 
however,  as  long  as  each  change  is  filed 
within  7  days  after  it  is  approved. 

We  are  not  adopting  TWA's 
suggestion  that  airlines  be  allowed  to 
implement  fare  changes  immediately 
upon  approval  instead  of  having  to  wail 
until  12:01  a.m.  on  the  next  day.  The 
effect  of  the  1-day  delay  between 
approval  and  effectiveness  is  to  give  an 
airline  that  decides  to  put  in  a  new 
lower  fare  at  least  a  1-day  lead  on  any 
response  by  its  competitors.  In  an  ideal 
competitive  environment  where  no 
governmental  approval  was  required 
and  price  changes  could  be  effected 
immediately,  innovators  could  obtain  an 
advantage  over  their  competitors  by 
choosing  the  time  and  method  of 
disclosing  their  price  cuts.  The 
necessarily  centralized  nature  of  filing 
and  obtaining  Board  approval,  however, 
takes  the  edge  off  the  iimovator’s 
advantage.  To  preserve  the  advantage 
and  most  closely  replicate  unrestricted 
competition,  some  artibcal  lag  in 
competitors’  implementation  times  is 
necessary.  The  final  rule  therefore 
includes  the  proposed  1-day  lag  for  all 
approvals  under  the  new  procedures. 

The  3-day  advantage  that  the 
proposed  rule  would  allow  for  a  Friday- 
approved  fare,  however,  is  longer  than 
necessary.  It  would  also  result  in  most 
filings  for  approval  under  the  new 
procedures  being  made  just  before  noon 
on  Fridays.  TWA’s  suggested  approach 
of  merely  delaying  the  effectiveness  of 
the  new  fare  until  Monday  morning, 
however,  would  still  skew  the  filings 
toward  Fridays.  We  have  chosen 
instead  a  procedure  that  creates  less 
distortion.  As  set  forth  in  the  NPRM,  a 
fare  that  is  approved  on  a  Friday  or  a 
day  before  a  holiday  can  be  put  into 
effect  at  12:01  a.m.  the  next  day.  The 
final  rule  differs  from  the  proposed  one, 
however,  by  allowing  applications  to  be 
filed  on  weekends  or  holidays  as  long  as 
they  propose  to  match  a  fare  approved 
under  these  procedures  on  the  preceding 
business  day.  The  applications  must  be 
file  by  Western  Union  TWX  (7108229066 
CABAIR  WSH).  Along  with  the  other 
information  required  in  applications 


(§  221.195(b)(1)],  it  must  identify  the  fare 
to  be  matched,  by  airline,  fare  class  (e.g. 
Coach,  Super  Saver),  and  dollar  amount. 
If  it  is  filed  before  noon,  as  indicated  on 
the  TWX,  the  airline  may  consider  it  as 
having  been  granted  on  that  day  and  so 
put  the  new  fare  into  effect  at  12:01  a.m. 
the  next  day.  The  Board  will  act  on  the 
application  on  the  next  day  that  it  is 
open  for  business.  We  expect  that 
nearly  all  weekend  applications  will  be 
approved.  If  an  application  is 
disapproved,  as  it  might  be  for  a 
procedural  defect  or  for  proposing  a  fare 
that  was  not  a  matching  fare,  the 
disapproval  will  be  prospective  only. 

Section  221.191(e)  of  the  current  rules 
requires  an  airline  seeking  S'!?  to  notify 
other  airlines  and  affected  civic  parties 
“whenever  the  airline  has  reason  to 
believe  the  tariff  will  be  controversial.’’ 
Continental  suggested  that,  in  light  of 
the  rapid  introduction  and  approval  of 
fare  decreases  that  is 'contemplated  with 
these  new  procedures,  no  fare  decreases 
should  be  considered  controverial 
within  the  meaning  of  §  221.191(e]  and 
no  notice  of  the  application  should  be 
required.  We  agree  with  this 
interpretation  of  “controversial,’’'and 
that  the  immediate  telegraphic  notice 
requirement  would  frustrate  the  use  of 
these  procedures.  But  under  the  first 
clause  of  §  221.191(e),  notice  is  required 
even  for  noncontroversial  fares  when 
the  fare  will  be  outside  the  statutory 
zone  of  reasonableness,  which  extends 
only  50  percent  below  the  standard 
industry  fare  level.  In  a  separate  notice 
of  proposed  rulemaking  (EDR-418) 
issued  along  with  this  final  rule,  we  are 
proposing  to  amend  that  clause  to  cover 
only  fares  that  are  outside  the  broader 
Board-established  zone  (§  399.32).  That 
zone  allows  full  downward  fare 
flexibility.  The  proposal  also  addresses 
international  fares  and  is  accompanied 

by  Order  80 - ,  which  grants  an 

exemption  from  the  notice  requirement 
for  all  noncontroversial  fare  filings 
within  Board-established  fare  flexibility 
zones  while  the  rulemaking  is  in 
progress. 

In  response  to  Transamerica’s 
suggestion,  §  221,195(c)  has  been  revised 
to  make  it  clear  that  these  new 
procedures  apply  only  to  domestic 
passenger  fares,  Hughes  Airwest’s 
argument  that  the  procedures  could 
make  it  harder  for  airlines  to  provide 
accurate  fare  quotations  did  not  call  for 
any  changes  in  the  proposed  rule.  We 
will  not  speculate  on  whether  fare 
misquotes  are  unfair  or  deceptive 
practices  within  the  meaning  of  section 
411  unless  a  specific  case  is  presented. 

Section  221.191(a]  prescribes  the  form 
and,  by  cross  reference  to  §  221.241,  the 


content  of  STP  applications  in  general. 
We  are  amending  it  to  clarify  that 
applications  under  the  procedures 
adopted  today  are  governed  by  the 
simpler  form  and  content  provisions  of 
new  §  221.195.  The  amendment  also 
substitutes  “statutory  notice’’  for  an 
obsolete  reference  to  30-day  notice. 
Finally,  the  authority  citation  for  Part 
221  is  revised  to  eliminate  unnecessary 
references  to  the  Administrative 
Procedure  Act  and  conform  to  current 
Federal  Register  practice. 

We  plan  to  evaluate  the  usefulness  of 
this  rule  by  monitoring  the  number  of 
filings  under  the  new  procedures. 

Because  this  rule  relieves  a  restriction 
and  creates  no  additional  burden,  we 
find  that  it  may  become  effective 
immediately. 

Accordingly,  the  Civil  Aeronautics 
Board  amends  Subpart  P  of  14  CFR  Part 
221,  Tariffs,  as  follows: 

1.  The  authority  citation  for  Part  221  is 
revised  to  read: 

Authority:  Secs.  102,  204, 401, 402,  403, 404, 
411,  416, 1001, 1002,  Pub.  L  85-726,  as 
amended,  72  Stat.  740,  743, 754, 757, 758, 760, 
769,  771,  788;  49  U.S.C.  1302, 1324, 1371, 1372, 
1373, 1374, 1381, 1388, 1481, 1482. 

2.  The  Table  of  Contents  is  amended 
by  adding  a  new  §  221.195,  to  read: 

Subpart  P— Special  Tariff  Permission  to  File 
on  Less  than  Statutory  Notice 

Sec. 

«  *  *  *  * 

221.195  Pre-filing  tariff  approval  for  fare 
reductions. 

***** 

3.  In  §  221.191,  paragraph  (a)  is 
revised  to  read: 

§  221.191  How  to  prepare  and  file 
applications  for  Special  Tariff  Permission. 

(a)  Form.  Except  as  set  forth  in 
§  221.195,  each  application  for  Special 
Tariff  Permission  to  file  a  tariff  on  less 
than  statutory  notice  shall  be  prepared 
in  the  form  prescribed  in  §  221.241  and 
shall  show  all  of  the  information 
required  by  that  section. 
***** 

4.  A  new  §  221.195  is  added  to  Subpart 
P,  to  read: 

§  221.195  Pre-filing  tariff  approval  for  fare 
reductions. 

(a)  Carriers  obtaining  Special  Tariff 
Permission  under  this  section  are 
exempt  from  section  403  (b)  and  (c)  of 
the  Act  to  the  extent  necessary  to 
charge  passenger  fares  approved  by  the 
Board  under  these  procedures. 

(1)  Applications  shall  be  filed  with  the 
Chief,  'Tariffs  Division,  Bureau  of 
Domestic  Aviation,  and  be  entitled 
“Special  Tariff  Permission  Application 
No.  — ^Pre-filing  Approval 
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Requested."  The  title  page  of  the 
application  shall  include  the  name  and 
telephone  number  of  the  contact  person 
for  the  carrier. 

(2)  Applications  filed  with  the  Board 
before  12  noon  on  any  business  day  will 
be  acted  on  the  same  day.  Applications 
filed  with  the  Board  after  12  noon  will 
be  acted  on  by  the  end  of  the  next 
business  day.  The  Chief,  Tariffs 
Division,  will  inform  the  carrier  by 
telephone  as  soon  as  a  decision  is  made 
on  the  application. 

(3)  The  new  fare  may  be  put  into 
effect  by  the  carrie"  at  12:01  a.m.  on  the 
day  following  approval  of  the 
application. 

(4)  Within  7  days  after  approval  of 
any  application  under  this  section,  the 
carrier  shall  file  a  tariff  reflecting  the 
changed  fare.  The  tariff  shall  show  the 
date  on  which  the  fare  became  effective. 
A  succession  of  fare  changes  in 
acordance  with  this  section  may  be 
reflected  in  a  single  tariff  filing  by 
showing  the  superseded  fares  and  their 
effective  dates  in  footnotes. 

(b)  Applications  shall  be  in  easily 
readable  and  understandable  format. 

(1)  The  application  shall  describe:  (i) 
the  fare  for  which  approval  is  sought,  (ii) 
the  tariff  to  be  amended,  (iii)  the  current 
fare  to  be  changed,  if  any,  and  (iv)  the 
current  page  and  revision  number  of  the 
affected  tariff. 

(2)  Extensive  or  complicated  exhibits 
included  with  the  application  shall  be 
summarized  in  a  statement  explaining 
the  intent  of  the  proposal. 

(c)  The  procedures  in  this  section 
apply  to  interstate  and  overseas 
passenger  fares.  They  shall  be  used  only 
for  proposing  either  (1)  a  decrease  in  an 
existing  fare,  or  (2}  a  fare  that  is  within 
the  downward  zone  set  for  interstate 
and  overseas  passenger  fares  in  Subpart 
C  of  14  CFR  Part  399  and  does  not 
increase  an  existing  fare.  For  these 
purposes  an  increase  or  decrease  in  an 
existing  fare  means  a  change  in  the  fare 
amount  without  changing  any  of  the 
conditions. 

(d)  The  procedures  in  this  section  do 
not  apply  to  proposals  to  match  other 
fares  already  filed  on  statutory  notice 
set  forth  in  §  221.60.  Applications 
proposing  fares  that  raise  significant 
questions  or  lawfulness,  as  set  forth  in 
§  399.35  of  this  chapter,  will  be  denied. 

(e)  An  application  under  this  section 
may  be  filed  on  a  weekend  or  holiday  if 
it  proposes  to  match  a  fare  approved 
under  this  section  on  the  preceding 
business  day.  Such  an  application  shall 
be  filed  by  Western  Union  TWX 
(7108229066  CABAIR  WSH).  Along  with 
the  information  set  forth  in  paragraph 
(b)(1)  of  this  section,  it  shall  identify  the 
fare  to  be  matched,  by  carrier,  fare 


class,  and  amount.  If  the  application  is 
filed  before  noon,  as  indicated  on  the 
TWX,  the  carrier  may  consider  it  as 
having  been  granted  on  that  day  and  so 
put  the  new  fare  into  effect  at  12:01  a.m. 
the  next  day.  The  application  will  be 
acted  on  by  the  end  of  the  first  business 
day  after  it  is  filed.  Any  disapproval  will 
be  prospective  only. 

By  the  Civil  Aeronautics  Board: 

Phyllis  T.  Kaylor, 

Secretary. 

|FR  Doc.  80-10198  Filed  12-30-80:  8:45  am| 

BILUNG  CODE  6320-01-M 


14  CFR  Part  385 

[Regulation  OR-177;  Arndt.  No.  108;  Docket 
38147] 

Delegations  and  Review  of  Action 
Under  Delegation;  Nonhearing  Matters; 
Delegation  to  the  Chief  of  the  Tariffs 
Division 

agency:  Civil  Aeronautics  Board. 
ACTION:  Final  rule. 


summary:  In  ER-1205,  also  adopted 
today,  the  CAB  established  pre-filing 
tariff  approval  procedures  for  domestic 
fares  of  U.S.  certificated  airlines,  so  that 
fare  reductions  can  be  implemented 
within  1  day.  In  this  rule  the  CAB 
delegates  authority  to  the  Chief  of  the 
Tariffs  Division  to  approve  and  deny 
applications  filed  under  the  new 
procedures.  Supplementary  information 
about  this  rule  appears  in  ER-1205. 

DATES:  Adopted:  December  18, 1980; 
effective:  December  18, 1980. 

FOn  FURTHER  INFORMATION  CONTACT: 

Thomas  Moore,  Domestic  Fares  &  Rates 
Division,  Bureau  of  Domestic  Aviation; 
Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  N.W.,  Washington, 
D.C.  20428;  202-673-5038. 

The  Civil  Aeronautics  Board  amends 
14  CFR  Part  385,  Delegations  and 
Review  of  Action  Under  Delegation; 
Nonhearing  Matters,  as  follows: 

1.  The  authority  for  Part  385  is: 

Authority:  Sec.  204(a),  1001,  Pub.  L.  85-726, 
as  amended,  72  Sfat.  743,  788.  49  U.S.C. 
1324(a),  1481;  Reorganization  Plan  No.  3  of 
1961,  75  Stat.  837,  26  FR  5989,  49  U.S.C.  1324 
(note),  unless  otherwise  noted. 

2.  Section  385.15,  Delegation  to  the 
Chief.  Tariffs  Division,  Bureau  of 
Pricing  and  Domestic  Aviation,  is 
retitled,  the  opening  sentence  is  revised, 
and  a  new  paragraph  (k)  is  added,  so 
that  the  section  reads; 


§  385.15  Delegation  to  the  Chief,  Tariffs 
Division,  Bureau  of  Domestic  Aviation. 

The  Board  delegates  to  the  Chief, 
Tariffs  Division,  Bureau  of  Domestic 
Aviation,  the  authority  to: 

*  *  *  *  « 

(k)  Approve  or  deny  applications  for 
Special  Tariff  Permission  filed  under 
§  221.195  of  this  chapter  to  allow 
carriers  to  provide  reduced  passenger 
fares  before  filing  a  tariff. 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 

Secretary. 

|FR  Doc.  80-40075  Filed  12-30-80: 8:45  am] 
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14  CFR  Part  221 

[Order  80-12-93] 

Special  Tariff  Permission;  Blanket 
Exemption 

AGENCY:  Civil  Aeronautics  Board. 
ACTION:  Order  80-12-93  granting  Blanket 
Exemption. 

SUMMARY:  By  this  exemption,  the  Board 
is  relaxing  its  Special  Tariff  Permission 
procedures,  which  require  an  airline  to 
notify  competitors  and  civic  parties  in 
certain  cases.  The  Board  takes  this 
action  while  a  rulemaking  is  in  progress 
to  reduce  the  anti-competitive  effect  of 
this  notice  requirement  and  to  reduce 
the  costs  to  the  airlines  and  travelers 
when  fare  decreases  are  delayed. 

DATES:  Effective:  December  18, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Moore,  Domestic  Fares  and 
Rates  Division,  Bureau  of  Domestic 
Aviation,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  N.W.,  Washington, 
D.C.  20428;  202-673-5038. 
SUPPLEMENTARY  INFORMATION:  Section 
221.191(e)  of  the  Board's  rules  requires 
an  air  carrier  to  notify  competitors  and 
affected  civic  parties  when  the  carrier 
files  an  application  for  Special  Tariff 
Permission — 

to  offer  passenger  fares  that  would  be  outside 
a  statutory  zone  of  reasonableness,  or  to  file 
any  tariff  that  the  carrier  believes  is  likely  to 
be  controversial.  (14  CFR  221.191(e)) 

Notification  is  required  for  any  fare 
outside  the  applicable  statutory  zone  of 
fare  flexibility,  even  if  it  is  within  the 
broader  Board-established  flexibility 
zones.  Since  the  burden  and 
anticompetitive  effects  of  the  notice 
requirement  outweigh  its  benefits  in 
such  cases,  the  Board  is  proposing  in 
EDR-418,  issued  along  with  this  order, 
to  amend  §  221.191(e)  to  refer  to  a 
“Board-established”  instead  of 
"statutory"  zone.  Also,  the  reference  to 
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controversial  filings  would  be  changed 
to  reflect  the  Board’s  interpretation  that 
price  decreases  are  not  “controversial." 

As  amended,  the' section  would  require 
notice — 

(1)  To  offer  passenger  fares  that 
would  be  outside  a  Board-established 
zone  of  fare  flexibility  or,  in  markets  for 
which  the  Board  has  not  established 
such  a  zone,  outside  the  statutory  zone 
of  fare  flexibility;  or 

(2)  To  file  any  price  increase  or  rule 
change  that  the  carrier  believes  is  likely 
to  be  controversial. 

This  order  grants  a  blanket  exemption 
from  §  221.191(e]  to  all  air  carriers  and 
foreign  air  carriers,  to  the  extent  that  the 
existing  requirement  is  stricter  than  the 
proposed  requirement.  In  view  of  the 
burdens  and  anticompetitive  effects  of 
enforcing  the  requirement  with  respect 
to  fare  increases  that  are  within  the 
Board’s  zones  of  fare  flexibility,  along 
with  our  continuing  ability  to  preserve 
procedural  fairness  by  requiring  notice 

in  individual  cases,  we  find  that  this  .  ,  ' 

exemption  is  in  the  public  interest. 

Accordingly, 

1.  All  air  carriers  and  foreign  air 
carriers  are  hereby  exempted  from  the 
notification  requirement  of  14  CFR 
221.191(e),  to  the  extent  that  that 
requirement  is  stricter  than  the 
requirement  proposed  in  EDR-418, 

Docket  39076. 

2.  This  exemption  will  terminate  upon 
final  Board  action  in  Docket  39076. 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 

Secretary. 

IFR  Doc.  80-40399  Filed  12-30-80;  8:45  ami 
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CIVIL  AERONAUTICS  BOARD 

14  CFR  Part  221 

[EDR-418;  Docket  39076] 

Special  Tariff  Permission;  Fare 
Changes 

Dated:  December  18, 1980. 

AGENCY:  Civil  Aeronautics  Board. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  Under  Special  Tariff 
Permission  procedures,  the  CAB  allows 
airlines  to  implement  certain  fare 
changes  quickly  instead  of  having  to 
wait  30  to  60  days.  This  notice  proposes 
to  relax  the  requirement  that  an  airline 
notify  competitors  and  civic  parties  in 
certain  cases  when  it  requests  Special 
Tariff  Permission.  An  accompanying 
order  exempts  airlines  from  the 
requirement  while  the  rulemaking  is  in 
progress.  This  action  is  at  the  CAB’s 
initiative. 

DATES:  Comments  by:  February  23, 1981. 

Comments  and  other  relevant 
information  received  after  this  date  will 
be  considered  by  the  Board  only  to  the 
extent  practicable. 

Requests  to  be  put  on  the  Service  List 
by;  January  5, 1981. 

The  Docket  Section  prepares  the 
Service  List  and  sends  it  to  each  person 
listed  who  then  serves  his  comments  on 
others  on  the  list. 

ADDRESSES:  Twenty  copies  of  comments 
should  be  sent  to  Docket  39076,  Civil 
Aeronautics  Board,  1325  Connecticut 
Avenue,  NW.,  Washington,  D.C.  20428. 
Individuals  may  submit  their  views  as 
consumers  without  filing  multiple 
copies.  Copies  may  be  examined  in 
Room  711,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW.,  Washington, 
D.C.  as  soon  as  they  are  received. 

FOR  FU.^THER  INFORMATION  CONTACT: 

Thcnias  Moore,  Domestic  Fares  &  Rates 
Divi.sion,  Bureau  of  Domestic  Aviation, 
Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW.,  Washington, 
D.C.  20428;  202-673-5038. 
SUPPLEMENTARY  INFORMATION:  An 
airline  that  obtains  Special  Tariff 
Permission  (STP)  from  the  Board  can 
then  implement  certain  passengef  fare 
changes  as  little  as  1  day  after  it  files  a 
tariff  reflecting  the  changes  with  the 
Tariffs  Division.  In  ER-1171  and  PS-91 
(45  FR  20059,  20071,  March  27, 1980),  the 
Board  liberalized  its  rules  and  policies 
on  this  subject  so  that  STP  requests  will 
ordinarily  be  approved  for  fares  that  are 
within  a  statutory  or  Board-established 
zone  of  fare  flexibility.  In  ER-1205,  also 
issued  today,  the  Board  adopted  a 
procedure  for  pre-filing  tariff  approval  to 


further  expedite  the  introduction  of  fare 
decreases.  That  procedure  applies  only 
to  domestic  fares. 

The  statutory  fare  flexibility  zones  are 
prescribed  domestically  by  the  Airline 
Deregulation  Act  of  1978,  Pub.  L.  95-504, 
and  internationally  by  the  International 
Air  Transportation  Competition  Act, 

Pub.  L.  96-192.  The  Board  has  only 
limited  authority  to  suspend  fares  that 
are  within  those  zones.  As  a  policy 
matter,  the  Board  has  voluntarily 
established  broader  zones  of  flexibility 
within  which  it  will  ordinarily  not 
suspend  fares — for  most  domestic 
markets  in  Subpart  C  of  14  CFR  Part  399 
(most  recently  amended  by  PS-98,  45  FR 
70431,  October  24, 1980),  and  for 
international  markets  in  Order  80-5-139, 
May  20, 1980. 

This  notice  of  proposed  rulemaking  , 
addresses  the  notification  that  airlines 
must  give  when  they  file  an  STP  request 
with  the  Board.  Once  a  fare  change  has 
become  effective,  the  Board  has  no 
authority  to  suspend  it,  except  in  the 
case  of  certain  international  fares. 
Potential  complainants  therefore  have 
an  interest  in  being  notified  about  an 
STP  application  quickly,  so  that  they 
may  file  complaints  and  argue  that  a 
proposed  fare  should  be  suspended 
before  the  application  is  approved  and 
the  fare  implemented.  In  deciding  when 
to  require  notification,  the  Board  must 
balance  this  interest  against  several 
factors.  First,  any  advance  notice 
requirement  has  an  anticompetitive 
effect,  which  encomages  price 
leadership  and  discourages  the 
introduction  of  fare  decreases.  Second, 
there  are  costs  imposed  on  travelers 
when  fare  decreases  are  delayed,  and 
costs  on  airlines  when  increases  are 
delayed.  Finally,  the  notification 
requirement  itself  imposes  costs  on 
airlines.  The  balancing  is  also  affected 
by  the  likelihood  that  the  Board  would 
suspend  the  fare.  If  we  had  absolutely 
no  authority  to  suspend,  for  example, 
then  notification  would  serve  no 
regulatory  purpose. 

In  ER-1171  we  balanced  these  factors 
and  adopted  the  following  scheme: 
Notification  mu.st  be  provided  for  fares 
that  are  outside  the  statutory  zones  of 
flexibility,  and  for  any  fare  that  an 
airline  has  reason  to  believe  will  be 
controversial  {§  221.1 91(t;)).  The 
notification  must  be  provided  to 
competing  airlines  and  affected  civic 
parties  at  the  same  time  the  STP 
application  is  filed  with  the  Board.  It 
must  be  immediate  and  telegraphic, 
unless  an  alternative  is  approved  by  the 
Board’s  Tariffs  Division.  The 
notification  is  required  for  any  fare  that 
is  outside  the  applicable  statutory  zone. 


even  if  it  is  within  a  Board-established 
zone  of  flexibility. 

We  now  propose  to  amend 
§  221.191(e)  to  refer  to  the  Board’s 
broader  flexibility  zones,  except  in  the 
few  markets  for  which  the  Board  has  not 
established  such  zones.  In  view  of  all 
the  factors  discussed  above,  especially 
the  rarity  of  suspensions  of  filings 
within  these  broader  zones,  any  benefits 
of  requiring  notification  for  all  such 
filings  are  outweighed  by  the  costs  and 
anticompetitive  effects.  In  any  event, 
since  granting  STP  is  discretionary,  we 
can  protect  procedural  fairness  by 
requiring  notification  in  individual  cases 
when  it  appears  that  a  complainant 
might  persuade  us  to  suspend  a  fare. 
Also,  notification  would  still  be  required 
for  controversial  filings.  This 
requirement  would  be  restated  to  reflect 
our  interpretation  in  ER-1205  of 
“controversial”  as  not  covering  fare 
decreases — by  referring  to  increases  and 
rule  changes  instead  of  all  tariffs — and 
extend  that  interpretation  to  cargo  rate 
decreases. 

In  Order  80-12-93,  also  adopted 
today,  we  are  granting  a  blanket  interim 
exemption  from  the  notification 
requirement  to  the  extent  that  this 
notice  proposes  to  relax  the 
requirement. 

Accordingly,  the  Civil  Aeronautics 
Board  proposes  to  amend  14  CFR  Part 
221,  Tariffs,  as  follows: 

In  §  221.191,  paragraph  (e)  would  be 
revised  to  read: 

§221.191  How  to  prepare  and  file 
applications  for  Special  Tariff  Permission. 

«  *  *  *  * 

(e)  When  notice  is  required.  Notice  in 
the  manner  set  forth  in  paragraph  (f)  of 
this  section  is  required  when  a  carrier 
files  an  application  for  Special  Tariff 
Permission — 

(1)  To  offer  passenger  fares  that 
would  be  outside  a  Board-established 
zone  of  fare  flexibility  or,  in  markets  for 
which  the  Board  has  not  established 
such  a  zone,  outside  the  statutory  zone 
of  fare  flexibility;  or 

(2)  To  file  any  price  increase  or  rule 
change  that  the  carrier  believes  is  likely 
to  be  controversial. 
«■**«* 

(Secs.  102,  204,  401,  402,  403,  404,  411,  416, 
1001, 1002,  as  amended.  Pub.  L.  85-726.  72 
Stat.  740,  743,  754,  757,  758,  760,  769,  771,  788; 
49  U.S.C.  1302, 1324, 1371, 1372, 1373,  1374, 
1381, 1386,  1481, 1482) 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 

Secretary. 

|FR  Doc.  80-40196  Filed  12-30-80;  8:45  iim| 
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